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GRAY v. CLINTON BRIDGE. 149 

In the Circuit Court of the United States for the District of 
Iowa. October Term 1867. 

Present, Judges Miller and Love. 

R. C. GRAY v. THE CLINTON BRIDGE AND OTHERS. 

I. The Act of Congress of February 27th 1867 (16 U. S. Stat. 412), declaring 
a bridge erected by a railroad company across the Mississippi river at the city of 
Clinton in the state of Iowa " a lawful structure and a post-route," is constitu- 
tional and valid ; and under it the Circuit Court of the United States will dismiss 
a bill to procure the abatement of the bridge as a nuisance, based on the ground 
that it presents a serious obstruction to the navigation of the river, although the 
suit for this purpose was pending at the time the Act of Congress was passed. 

II. It was objected to this act : — 

1 . That it violates certain treaty obligations of the United States ; 

2. That Congress has no power over bridges across the navigable streams of the 
United States ; 

3. That the Act was special legislation and invaded the province of the courts. 
These objections severally considered and held not tenable. 

III. The power of Congress to regulate commerce extends to commerce on 
land, carried on by railroads which are parts of lines of inter-state communication 
as well as to commerce carried on by vessels : and such railroads may be regu- 
lated by Congress as well as steamboats : Per Millek, J. 

IV. The commercial clause of the Constitution expounded by Milleb, J., in 
reference to railways and boats as instruments of commerce. 

Grant and T. D. Lincoln, for complainants. 
Howe, for defendants. 

The opinion of the court was delivered by 

Miller, J. — This is a bill in chancery, the purpose of ■which 
is to procure the abatement of the bridge as a nuisance, on the 
ground that it presents a serious obstruction to the navigation of 
the Mississippi river. The pleadings are at issue, the depositions 
all taken, and the case set down for hearing. 

The defendants now present a motion to dismiss the bill for 
want of jurisdiction. This motion is founded on the Act of Con- 
gress of February 27th 1867 (16 U. S. Statutes 412), which, it is 
claimed, takes away the jurisdiction of the court to proceed fur- 
ther in this case. 

The complainant, on the other hand, maintains that in the true 
construction of the act it was not intended that it should dispose 
of the present suit ; and that, if such is its true construction, 
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then it is unconstitutional. It is said that because the third sec- 
tion provides for litigation about the bridge after the passage of 
the act, and declares the circuit courts of the United States 
should have jurisdiction in such cases, it could not have been the 
intention of Congress to conclude the question raised by the bill 
in the present suit. But the second section of the act makes cer- 
tain regulations concerning the use of the draw in the bridge, 
and contemplates that suits may grow out of a neglect or violation 
of those rules. It is to this litigation that the third section seems 
most naturally to refer. At all events, it is to litigation arising 
after the passage of the act to which alone that section by its 
own terms can apply. 

The first section of that act, after describing a bridge already 
erected across the Mississippi river at Clinton, declares that " it 
shall be a lawful structure, and shall be recognised and known 
as a post route." It cannot be doubted that Congress was aware 
of the existence of the bridge, and that it had been complained 
of as an unauthorized and illegal obstruction to navigation. Nor 
can I see any reason to doubt that by this act Congress intended 
to remove the objection of its illegality and want of authorization 
so far as it had power to do so. 

The declaration that it shall be a lawful structure admits of no 
other interpretation. The language is almost the same as that 
used by the same body in reference to the Wheeling bridge, 
where such was held to be its intent by the Supreme Court: 
State of Pennsylvania v . Wheeling Bridge, 18 How. 421. 

It is not necessary to determine whether Congress had an 
intentional reference to this suit, which was pending when the act 
was passed, or whether it was aware that there was such a suit. 

If it had the power to make the bridge lawful, which before 
was unlawful, it has done so in this case, and the court must be 
governed by the law as it exists when it is called upon to act. 

The objections here taken to the constitutionality of that act 
are these : 

1. That it is in violation of certain treaties between the United 
States and foreign nations, which declare in effect that the navi- 
gation of the Mississippi river shall remain free and unobstructed 
for ever. 

2. That no power exists in Congress to authorize or regulate 
bridges over the navigable streams of the United States. 
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S. That such special legislation, while a suit is pending in the 
courts about the same matter, is an invasion of the rights of the 
judicial department of the government as secured by the Consti- 
tution. 

1. In reference to the first of these objections, we need not 
inquire whether those treaties were designed to affect such cases 
as the one before us or not ; for we are of opinion that whatever 
obligation they may have imposed upon our government, the 
courts possess no power to declare a statute passed by Congress 
and approved by the President, to be void because it may violate 
such obligations. 

Those are international questions, to be settled between the 
foreign nations interested in the treaties and the political depart- 
ments of our government. When those departments declare a 
treaty abrogated, annulled, or modified, it is not for the judicial 
branch of the government to set it up and assert its continual 
obligation. If the court could do this, it could annul declara- 
tions of war, suspend the levy of armies, and become a great 
international arbiter, instead of a court of justice for the admin- 
istration of the laws of the United States. 

2. The second of these objections involves the consideration of 
the commercial clause, as it is appropriately called, of the Con- 
stitution. 

If the determination of the circumstances under which a bridge 
may be built over a navigable stream, or the prescribing general 
rules on that subject, is a regulation of commerce, either with 
foreign nations or among the states, then it falls within the pow- 
ers conferred on Congress by that clause. 

It would be sufficient in this court to say that we are concluded 
on this question by the decision of the Supreme Court in that 
branch of the Wheeling Bridge Case, already referred to, in 18 
Howard, which expressly holds that the power to declare such a 
bridge a lawful structure is included within the clause of the 
Constitution above cited. That case was, however, decided by a 
court nearly equally divided, and its authority has been much 
questioned. 

I think, however, that the proposition is well founded in prin- 
ciple. The power to regulate commerce is one of the most useful 
of all those confided to federal government, and its exercise has 
done as much to create and to foster that community of interest 
which constitutes the strongest bond of nationality, as the 
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exercise of any other power belonging to the General Govern- 
ment. The want of this power was one of the strongest necessi- 
ties which led to the formation of the Constitution. The clause 
has always received at the hands of the courts and of Congress 
a construction tending liberally to promote its beneficent object. 

The power to regulate commerce is a power to regulate the 
instruments of commerce. In the case of Cooley v. The Board 
of Wardens, 12 How. 316, the court says that " the power to 
regulate navigation is the power to prescribe rules in conformity 
with which navigation must be carried on. It extends to the 
persons who conduct it, as well as to the instruments used." 
Navigation is here spoken of as one of the subjects of legislation 
included within the power to regulate commerce. In this view 
of the subject, Congress has passed statutes regulating steamboats, 
their construction, equipment, officers and crews, prescribing 
qualifications of pilots and engineers, limiting the number of pas- 
sengers they may carry, and laying down the signals they shall 
use in passing each other, and, in short, has prescribed a minute 
code for building and navigating those vessels. The right to do 
this depends wholly upon the power vested in Congress to regu- 
late commerce, and has never been disputed. 

Navigation, however, is only one of the elements of commerce. 
It is an element of commerce, because it affords the means of 
transporting passengers and merchandise, the interchange of 
which is commerce itself. Any other mode of effecting this 
would be as much an element of commerce as navigation. When 
this transportation or interchange of commodities is carried on 
by land, it is commerce as well as when carried on by water ; 
and the power of Congress to regulate it, is as ample in the one 
case as in the other. The " commerce among the states" spoken 
of in the Constitution must, at the time that instrument was 
adopted, have been mainly of this character, for the steamboat, 
which has created our great internal commerce on the rivers, was 
then unknown. 

Another means of transportation, equal in importance to the 
steamboat, has also come into existence since the Constitution was 
adopted, a means by which merchandise is transported across 
states and kingdoms in the same vehicle in which it started. The 
railroad now shares with the steamboat the monopoly of the car- 
rying trade. The one has with great benefit been subjected to 
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the control of salutary congressional legislation, because it is an 
instrument of commerce. Is there any reason why the other 
should not ? However this question may be answered in regard 
to that commerce which is conducted wholly within the limits of 
a state, and is therefore neither foreign commerce, nor commerce 
among the states, it seems to me that when these roads become 
parts of great highways of our Union, transporting a commerce 
which embraces many states, and destined, as some of these roads 
are, to become the channels through which the nations of Europe 
and Asia shall interchange their commodities, there can be no 
reason to doubt that to regulate them is to regulate commerce, 
both with foreign nations and among the states ; and that to 
refuse to do this, is a refusal to discharge one of the most import- 
ant duties of the Federal Government. As already intimated, the 
shackles with which the different states fettered commerce in their 
selfish efforts to benefit themselves at the expense of their con- 
federates, was one of the main causes which led to the formation 
of our present Constitution. The wonderful growth of that com- 
merce since it has been placed exclusively under the control of 
the Federal Government, has justified the wisdom of our fathers. 
But are we to remit the most valuable part of that commerce 
again to the control of the states, and to all the consequent vex- 
ations and burdens which the states may impose through whose 
territories it must be carried on ? And must all this be permitted 
because the carrying is done by a method not thought of when 
the Constitution was framed ? 

For myself, I must say that I have no doubt of the right of 
Congress to prescribe all needful and proper regulations for the 
conduct of this immense traffic over any railroad which has 
voluntarily become part of one of those lines of inter-state com- 
munication, or to authorize the creation of such roads, when the 
purposes of inter-state transportation of persons and property jus- 
tify or require it. 

The bridge which we are now considering constitutes a part of 
an uninterrupted iron track from the Atlantic sea-board to the 
Missouri river, over which many thousand persons and millions 
of dollars worth of merchandise are carried every year. Within 
two or three years, it is confidently believed, this track will be 
without break from the Atlantic to the Pacific Ocean, and will 
carry the commerce of continents. Can it be seriously doubted 
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that in reference to this commerce, the magnitude of which we 
can hardly conceive, Congress can prescribe the place where the 
bridge shall be built over which it crosses the Mississippi river, 
and shall make such regulations concerning its character and its 
use as shall be best for the commerce of the river as well as the 
road ? The commerce of the river and the commerce across the 
river, are both commerce among the states, and may be regulated 
by Congress, and should be regulated by that body when any 
regulation is necessary. 

8. Whatever might be my individual opinion as a member of 
the Supreme Court, in the proposition that the statute under con- 
sideration is an invasion of the judicial powers of this court, I am, 
while sitting here, bound by the decision in the Wheeling Bridge 
Case, already referred to, where this question was raised and 
decided. 

The Act of February 27th 1867, then, in our opinion, must 
finally dispose of this case. But it does so by furnishing a rule 
of law on which it must be decided, and not by depriving the court 
of jurisdiction. When reached for hearing, the bill must be dis- 
missed on the merits, and not for want of jurisdiction. The pre- 
sent motion, for this and other reasons, cannot prevail. 

But we have given the views of the court on the effect of the 
statute in the case, because counsel have argued it fully, and 
because the case being set down for hearing, counsel may possibly 
arrange that a decree should be entered in conformity with this 
opinion, without further hearing. 

A decree was accordingly entered dismissing the bill, but at 
the cost of the defendants. 

In the principles involved the forego- exempt from congressional regulation or 

ing case is one of great magnitude. The control. 

exposition of the commercial clause of The necessity for some common, cen- 

the Constitution is one which cannot tral legislative power has been most 

fail to attract very general professional, seriously felt. Many of the evils to be 

legislative, and public attention. remedied growing out of the rivalries 

Until quite recently it seems very and the selfishness of these corporations, 

generally to have been taken for granted have proved to be beyond any effective 

that private railways, though carrying state control. 

on an immense traffic between different We rejoice to hear so careful and 

states, and though constructed to form able a jurist as Mr. Justice Millek, of 

between different portions of the Union the Supreme Court of the United States, 

unbroken lines of communication, were declare that he "has no doubt of the 
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right of Congress to prescribe all need- 
ful and proper regulations for the con- 
duct of the traffic carried on over any 
railroad which voluntarily becomes part 
of a line of inter-state communication ; 
or to authorize the creation of such 
roads when the purposes of inter-state 
transportation of persons and property 
justify or require it." 

As illustrative of the necessity of 
national or congressional supervision 
over railways we quote from an interest- 
ing and valuable article on the subject 
of " Legislative control over railway 
charters," published in the April No. 
1867, of the American Law Review. 

The authors say : "In the state of 
Massachusetts it is maintained that great 
difficulty has arisen from the manage- 
ment of the roads connecting the city of 
Boston with Albany and the West. The 
discussion has brought to light many 
facts tending conclusively to show that 
these roads have for years been managed 
with little regard to the growing needs 
of the community. The charges so sub- 
stantiated involve some of the most 
serious that can well be brought against 
a railroad corporation, without amount- 
ing to misuser. They can be grouped 
under three great heads ; namely, 

1. Quarrels among corporations, 
causing great public detriment. 

2. Unnecessarily excessive rates of 
fare and freight. 

3. Insufficient accommodation for the 
public requirements." 

Under the last head it even appears 
that the great channel of intercourse 
between the second commercial city of 
the Union and the West, after thirty 
years of successful operation, has neither 
a double track or a grain elevator : Id. 
pp. 473, 474. 

And in connection with this subject 
we call particular attention to an article 
published in a recent number of this 
Journal (Am. Law Reg. February 1 867) , 
upon state and national legislation, so 



far as that article relates to railways. 
The distinguished author of that article, 
Judge Redfield, has for years made 
railways a subject of special study. His 
opinion upon any branch of the law is 
entitled to great weight ; but his opinions 
upon questions, whether general or legal, 
connected with railways have a particular 
value. 

He says : " There is confessedly a 
necessity for some legislative and judi- 
cial control of the railways in the coun- 
try, which shall bring them all to the 
same point, that of promptness, uni- 
formity of charges, and safety. * * 
These have become a necessity to the 
public interest. By promptness we do 
not mean rapidity of movement, but 
regularity and system, so that the public 
can know what to expect and what to 
depend upon. This can only be effected 
by some very stringent system of super- 
vision, by which all the rolling-stock 
can be kept in the most perfect condition, 
as well as the road-bed and track, and 
that the rolling-stock shall be kept fully 
up to the business demands of the line. 
And this supervision can only be effected 
by stringent laws, stringently enforced. 
And to be of any practical avail, it must 
extend throughout the whole country. 
* * Railways must be regarded as indis- 
pensable public interests, before they can 
be put under such management and 
supervision as to secure the public ac- 
commodation, as a leading and primary 
motive to action." 

The article then goes on to show that 
such supervision is as beneficial to the 
shareholder as to the public. 

It then adds: "The same thing is 
true as regards uniformity of charges for 
freight and passengers. It is undenia- 
ble that this is one of the things impos- 
sible to be effected [by state legislation] 
upon our American railways which ex- 
tend through different states, in all of 
which the laws are different, and in none 
of which has this matter of uniformity 
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of charges been sufficiently regarded. 
It is the one thing which alone will ena- 
ble the railways and the people both to 
live, and conduct business upon fair 
grounds. And the want of some such 
stringent system of supervision, which 
should bring all charges to a uniform 
standard and a reasonable limit, is the 
rery thing which has ruined many of the 
most productive lines of railway in the 
country." It might be added that it is 
also the very thing which is now almost 
crushing out the life of large sections 
of territory in the different states which 
depend for railway facilities upon cor- 
porations owned and managed in other 
states. 

"The matter of safety too," says 
Judge Redfield, "in the passenger 
traffic upon railways is one of almost 
frightful importance, and at the same 
time one where there is absolutely no 
corrective except in the way of penalties 
and pecuniary mulcts, by way of dam- 
ages for injuries inflicted through de- 
fective apparatus and want of due care. 
There should be some power able to 
insure to the public the perfect condi- 
tion both of the track and the rolling- 
stock, at all times. * * * It will be 
impossible to establish any supervision 
which will be effective except through the 
agency of the general government." 

He then discusses and affirms the 
right of the "national government to 
control the railways of the country." 
He holds that the national government 
may " construct entire lines of railway 
at the public expense," or "delegate 
the same powers and functions to indi- 
viduals." 

But he does not allude to the commer- 
cial clause of the Constitution referred 
to by Mr. Justice Miller, which at 
least, so far as regards lines of railways 
running to and connecting different 
states, seems to be a clear and ample 



source of authority for congressional 
interference. 

Certainly as respects such lines, why 
may not Congress provide by law for 
the safety of passengers on cars as they 
have done for the safety of passengers 
on water, by providing for the inspection 
of machinery, &c, &c. ? 

For many reasons any effective legis- 
lation respecting uniformity of charges 
must come from Congress. 

First, it is a question whether, unless 
the right to do so is reserved in the 
charter, a state may interpose in this mat- 
ter. Such interposition will be claimed 
to impair "the obligation of contracts," 
which a state may not do. 

As to the course of legislation and ju- 
dicial decision in the several states on 
the subject of corporate grants and re- 
servations as respects railway charters, 
the article in the Am. Law Review 
(April 1867), above referred to, may be 
profitably consulted. 

But if this power exists in a given 
state it cannot control roads outside of 
its boundaries, and, therefore, in many 
cases a state is without the power to 
remedy the evil of either exorbitant or 
discriminating tariffs. 

Whether Congress can advantageously 
legislate on the subject of tariffs or 
charges is a matter which does not fall 
within our purpose to discuss more at 
length at this time. But that it could 
and should legislate upon the subject so 
as to better insure the safety of the lives 
and limbs of the travelling public by a 
thorough system of inspection of road- 
beds, cars, machinery, and by providing 
rules for the management of trains, &c, 
will be admitted on all hands. And the 
main object of this note is to call atten- 
tion to the question of the power of Con- 
gress, under the Constitution, over the 
railways of the country. 

J. F. D. 



